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RESPONSE

THE CITATION OF UNPUBLISHED OPINIONS IN
THE FEDERAL COURTS OF APPEALS

Patrick J. Schiltz*

The Advisory Committee on the Federal Rules of Appellate Procedure
(“Advisory Committee”) has proposed adding a new Rule 32.1 to the
Federal Rules of Appellate Procedure (“FRAP” or “Appellate Rules”). The
new rule! would authorize litigants in the federal courts of appeals to cite in
their briefs and other papers the unpublished opinions of those courts. This
seemingly modest proposal—in essence, a proposal that someone appearing
before a federal court may remind the court of its own words—is
extraordinarily controversial. Over 500 public comments have been
submitted by supporters and opponents of Rule 32.1.2

Only once before in the history of federal rulemaking has a proposal
attracted more comments. In 1993, the Advisory Committee on the Federal

* St. Thomas More Chair in Law, University of St. Thomas (Minnesota) School of Law, and
Reporter, Advisory Committee on the Federal Rules of Appellate Procedure. I am grateful
for the research assistance of Erika Toftness.

1. Proposed Rule 32.1 has been revised several times, as has the accompanying
Committee Note. The version of the rule and Committee Note that was published for
comment in August 2003 appears in an appendix to this Article. I will refer to that version
in this Article, as it is the version to which all of the public comments were directed. The
current version of the rule, which differs in only minor respects from the published version,
is as follows:

Rule 32.1. Citing Judicial Dispositions

(a) Citation Permitted. A court may not prohibit or restrict the citation of federal

judicial opinions, orders, judgments, or other written dispositions that have been

designated as “unpublished,” “not for publication,” “non-precedential,” “not
precedent,” or the like.

(b) Copies Required. If a party cites a federal judicial opinion, order, judgment, or

other written disposition that is not available in a publicly accessible electronic

database, the party must file and serve a copy of that opinion, order, judgment, or
disposition with the brief or other paper in which it is cited.
Memorandum from Judge Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate Rules,
to Judge David F. Levi, Chair, Standing Comm. on Rules of Practice & Procedure 2 (May 6,
2005), available at http://www.uscourts.gov/rules/Reports/AP5-2005.pdf [hereinafter May
2005 Report].

2. The comments are available on CD-ROM from the Administrative Office of the U.S.
Courts and online from the “Secret Justice” website at
http://www.secretjustice.org/public_comments_re_frap_32_1.htm (last visited Aug. 22,
2005).
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Rules of Civil Procedure proposed to amend Civil Rule 30. The existing
rule required that depositions be recorded stenographically (i.e., by a court
reporter) unless all of the parties agreed on another method of recording.
The proposed amendment authorized the party taking the deposition to
select the method of recording. The nation’s court reporters—fearing that
the amendment would lead to less stenography and therefore less income
for court reporters—submitted hundreds of comments opposing the
amendment.? The amendment was nevertheless approved.

Although it has attracted fewer comments, proposed Rule 32.1 is even
more controversial. Most of the comments on Civil Rule 30 were
preprinted postcards sent in by one group (court reporters) motivated by one
concern (lost income). By contrast, the comments on Rule 32.1 have been
individually drafted (albeit sometimes cribbed from “talking points”
distributed by opponents of the rule*) and submitted by a broad range of
commentators who have expressed a broad range of concerns. Most
comments have been at least a page or two in length; some have been much
longer, and some have included lengthy attachments. Comments have been
submitted on behalf of most of the federal appellate bench; many other
judges (federal and state; appellate and trial; active, senior, and retired);
scores of attorneys from all segments of the profession; two dozen law
professors; several prominent bar organizations and public-interest groups;
and a number of ordinary citizens. Proposed Rule 32.1 is, without question,
one of the most controversial proposals in the history of federal
rulemaking.’

The purpose of this Article is fourfold. First, I will briefly describe the
events that led to the publication for comment of Rule 32.1.° Second, I will
summarize the arguments that commentators have made for and against
Rule 32.1.7 Third, I will describe the findings of two new studies—one by
the Federal Judicial Center (“FJC”)® and the other by the Administrative

3. My information about the number and nature of these comments comes from
conversations with two long-time employees of the Administrative Office of the U.S. Courts:
Peter G. McCabe, Assistant Director, Office of Judges Programs, and John K. Rabiej, Chief,
Rules Committee Support Office.

4. Those ‘“talking points” have been attached to or incorporated in many of the
comments. See, e.g., Letter from Eric C. Liebeler, Kirkland & Ellis LLP, to Peter G.
McCabe, Sec’y, Comm. on Rules of Practice & Procedure (Dec. 2, 2003), available at
http://www.secretjustice.org/pdf_files/Comments/03-AP-025.pdf  [hereinafter =~ Liebeler
Letter] (Comment 03-AP-025) (attaching three pages of talking points entitled “Why
Proposed Rule 32.1 Is A Bad Idea”).

5. I tried to explain why people feel so passionately about this seemingly unimportant
issue in Patrick J. Schiltz, Much Ado About Little: Explaining the Sturm Und Drang over the
Citation of Unpublished Opinions, 62 Wash. & Lee L. Rev. (forthcoming 2005).

6. See infra Part 1.

7. See infra Part 11.

8. See Tim Reagan et al., Fed. Judicial Ctr., Citations to Unpublished Opinions in the
Federal Courts of Appeals (2005). The Federal Justicial Center (“FJC”) is the major
research and training arm of the federal judiciary. Among its purposes are “to conduct
research and study of the operation of the courts of the United States,” 28 U.S.C. § 620(b)(1)
(2000), and “to develop and present for consideration by the Judicial Conference of the



SCHILTZCHANGESENTEREDAFTERBP2 9/29/2005 6:24 PM

2005] THE CITATION OF UNPUBLISHED OPINIONS 25

Office of the U.S. Courts (“AO”)>—that explore whether any of these
arguments are supported or refuted by empirical evidence.!? Finally, T will
share some reflections about Rule 32.1,!1 which is still wending its way
through the Rules Enabling Act (“REA”) process.!2

Before I begin, I should make clear that I am not a disinterested party. I
have served as Reporter to the Advisory Committee since 1997, and, in that
capacity, I have been responsible for drafting Rule 32.1 and the
accompanying Committee Note, reading and summarizing all of the
comments on Rule 32.1, and giving advice to the Advisory Committee
about how to proceed with Rule 32.1. I have spent hundreds of hours
working on Rule 32.1 for the Advisory Committee, and much of this Article
is derived from that work.!3 T emphasize that the views expressed in this

United States recommendations for improvement of the administration and management of
the courts of the United States,” id. § 620(b)(2). The Judicial Conference is the policy-
making arm of the federal judiciary. It is headed by the Chief Justice of the United States
and consists of twenty-seven members: the Chief Justice, the chief judges of the thirteen
courts of appeals, the chief judge of the Court of International Trade, and a district judge
from each of the twelve geographic circuits. See 28 U.S.C. § 331. The Conference typically
meets twice each year about a wide range of matters, including proposed amendments to the
federal rules of practice and procedure. See id.

9. See Memorandum from John K. Rabiej, Chief, Rules Comm. Support Office,
Admin. Office of the U.S. Courts, to Advisory Comm. on Appellate Rules (Feb. 24, 2005)
[hereinafter Rabiej Memorandum] (on file with author). The Administrative Office of the
U.S. Courts (“AO”) is the administrative arm of the federal judiciary, responsible for
assisting the federal courts by providing administrative support, program management, and
policy development. The AO is also charged with implementing the policies of the Judicial
Conference and supporting the committees that work on behalf of the Conference, including
the five advisory committees and the Committee on Rules of Practice and Procedure. See
Administrative Office of the U.S. Courts, http://www.uscourts.gov/adminoff.html (last
visited Aug. 22, 2005). The Committee on Rules of Practice and Procedure—commonly
known as the “Standing Committee”—is charged with reviewing the recommendations of
the advisory committees and recommending changes in the rules of practice and procedure
to the Judicial Conference. 28 U.S.C. § 2073(b).

10. See infra Part I11.

11. See infra Part IV.

12. The Rules Enabling Act, 28 U.S.C. § 2072, established the basic procedural
framework for amending the rules of practice and procedure (including the Federal Rules of
Appellate Procedure (“FRAP” or “Appellate Rules”)). Today, the process typically includes
eight steps: (1) the Advisory Committee recommends the proposed amendment for
publication; (2) the Standing Committee approves the proposed amendment for publication;
(3) the proposed amendment is published and public comment is received; (4) the Advisory
Committee, after reviewing the public comment, approves the proposed amendment; (5) the
Standing Committee approves the proposed amendment; (6) the Judicial Conference
approves the proposed amendment at its fall meeting; (7) the U.S. Supreme Court approves
the proposed amendment by the following May 1; (8) the proposed amendment takes effect
on December 1, unless Congress passes legislation blocking it. See 28 U.S.C. §§ 2071-2077;
Leonidas Ralph Mecham, Admin. Office of the U.S. Courts, The Rulemaking Process: A
Summary for the Bench and Bar (2004), available at
http://www.uscourts.gov/rules/proceduresum.htm.

13. This Article is adopted in part from two memoranda that I drafted. The first was a
memorandum from me to members of the Advisory Committee. See Memorandum from
Patrick J. Schiltz, Reporter, Advisory Comm. on Appellate Rules, to Advisory Comm. on
Appellate Rules (Mar. 18, 2004) (on file with author). (My memorandum was later
converted into a May 2004 report from the Advisory Committee to the Standing Committee.
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Article are mine alone and not necessarily those of the Advisory Committee
or any of its present or former members.

1. THE BACKGROUND

Last year, the federal courts of appeals disposed of 56,381 cases.!4 Over
half of those were either “procedural” terminations (26,835) or terminations
brought about through “Consolidations & Cross Appeals” (2108).15 The
remainder (27,438) were terminations “on the merits”—that is, cases in
which the parties submitted briefs and the court rendered a decision after
considering the facts and the law.16

In general, dispositions on the merits can be grouped into three
categories. In the first category are dispositions that are accompanied by a
“published” opinion—that is, an opinion that is published in West’s Federal
Reporter and that is universally recognized as creating binding precedent.!”
Less than nineteen percent of the cases disposed of on the merits last year
resulted in published opinions.!® 1In the second category are dispositions
that are accompanied by an “unpublished” opinion—that is, an opinion that
is not published in the Federal Reporter and that, in almost all circuits, is
not considered to create binding precedent.!® Last year, over eighty-one
percent of the merits dispositions resulted in unpublished opinions.20 In the
third category are dispositions that are not accompanied by any opinion—
published or unpublished. These dispositions are often referred to as

See Memorandum from Judge Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate
Rules, to Judge David F. Levi, Chair, Standing Comm. on Rules of Practice & Procedure
(May 14, 2004), available at http://www.uscourts.gov/rules/Reports/AP5-2004.pdf
[hereinafter May 2004 Report]). The second was a May 2005 report from the Advisory
Committee to the Standing Committee. See May 2005 Report, supra note 1.

14. See Admin. Office of the U.S. Courts, Fed. Court Mgmt. Statistics 2004, Courts of
Appeals, http://www.uscourts.gov/cgi-bin/cmsa2004.pl (follow “National Totals” hyperlink).
This figure does not include the work of the Federal Circuit, which categorizes workload
data differently than the other twelve circuits.

15. Id. “Procedural” terminations are appeals that were dropped after the case was
settled or the appellant decided not to proceed.

16. Id.

17. Scholars disagree about what it means to treat a decision of a court as “precedent” or
“binding precedent.” When I use those terms, I am resorting to what Polly J. Price described
as the “traditional” definition of precedent—*that the holding of a case ... must either be
followed, distinguished, or overruled.” Polly J. Price, Precedent and Judicial Power After
the Founding, 42 B.C. L. Rev. 81, 86 (2000). I use the traditional definition not because I
wish to endorse it—I do not know enough to have a position—but because commentators
who refer to “precedent” or “binding precedent” in the debate over Rule 32.1 almost
invariably have in mind the traditional definition.

18. See Leonidas Ralph Mecham, Admin. Office of the U.S. Courts, Judicial Business of
United States Courts Supplemental Table, 2004 Annual Report of the Director 39 tbl.S-3
(2004), available at http://www.uscourts.gov/judbus2004/tables/s3.pdf [hereinafter Judicial
Business]. Those published opinions include 4782 that were “signed” (i.e., attributed to a
specific author) and 366 that were “unsigned” (i.e., issued per curiam).

19. “Unpublished opinion” is, of course, a misnomer, given that many unpublished
opinions are published (in West’s Federal Appendix and elsewhere). But it is has become a
term of art within the legal profession.

20. See Judicial Business, supra note 18, at 39 tbl.S-3.
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“judgment orders” or “summary dispositions.” They are one-line orders
that simply affirm (or, rarely, reverse) the decision below without providing
any explanation for the court’s action. Only about three percent of last
year’s merits dispositions resulted in judgment orders.2!

Proposed Rule 32.1 addresses only one category of dispositions:
unpublished opinions. And Rule 32.1 addresses only one question about
unpublished opinions: Can they be cited? Rule 32.1 does not address any
other question, including the question whether Article III of the U.S.
Constitution requires a federal court to treat all of its opinions (published or
not) as precedent. (This issue is often referred to as “the Anastasoff issue,”
after a decision of the U.S. Court of Appeals for the Eighth Circuit?2—later
vacated—holding that a federal court is indeed required to treat all of its
prior decisions as precedent.) In the words of the Committee Note to Rule
32.1,

Rule 32.1 is extremely limited. It takes no position on whether
refusing to treat an ‘“unpublished” opinion as binding precedent is
constitutional. It does not require any court to issue an “unpublished”
opinion or forbid any court from doing so. It does not dictate the
circumstances under which a court may choose to designate an opinion as
“unpublished” or specify the procedure that a court must follow in making
that decision. It says nothing about what effect a court must give to one
of its “unpublished” opinions or to the “unpublished” opinions of another
court. The one and only issue addressed by Rule 32.1 is the citation of
judicial dispositions that have been designated as “unpublished” or “non-
precedential” by a federal or state court—whether or not those
disposzigions have been published in some way or are precedential in some
sense.

In short, Rule 32.1 addresses only the simple question whether a litigant
who submits a paper to, say, the Second Circuit may cite in that paper an
unpublished opinion of the Second Circuit (or any other federal court).2*

This question is not addressed—one way or another—in FRAP. Instead,
it is addressed by the local rules of the thirteen circuits. The circuits take

21. See id.

22. Anastasoff v. United States, 223 F.3d 898 (8th Cir.), vacated as moot on reh’g en
banc, 235 F.3d 1054 (8th Cir. 2000).

23. See Comm. on Rules of Practice & Procedure of the Judicial Conference of the U.S.,
Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate, Bankruptcy,
Civil, and Criminal Procedure 33-34 (2003) [hereinafter Preliminary Draft] (citation
omitted).

24. No court prohibits all citation of unpublished opinions. Rather, every circuit allows
an unpublished opinion issued in a related case to be cited—for example, to support an
assertion of issue preclusion or double jeopardy. Where circuits differ is in the degree to
which they permit an unpublished opinion issued in an unrelated case to be cited. Typically,
a party seeks to cite such an opinion for the same reason that the party might cite the opinion
of a district court or a foreign court: not because the opinion binds the court of appeals, but
because the party hopes that the court of appeals will be persuaded by the opinion’s
reasoning or result. When I refer in this Article to the “citation of unpublished opinions,” I
am referring only to this latter type of citation—the type of citation that is the focus of the
controversy over Rule 32.1.
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three approaches. Four “restrictive” circuits—the Second, Seventh,
Ninth, and Federal—altogether ban the citation of unpublished opinions.26
Six “discouraging” circuits—the First, Fourth, Sixth, Eighth, Tenth, and
Eleventh?’—discourage parties from citing unpublished opinions but permit
it in some circumstances (typically, when no published opinion adequately
addresses the same issue as the unpublished opinion). Three “permissive”
circuits—the Third, Fifth, and D.C.—freely permit such citation.28

Like nature, appellate lawyers abhor a vacuum—at least when the
vacuum is in FRAP and the vacuum is filled with conflicting and
sometimes confusing local rules. The appellate bar also abhors any rule
that functions as a gag order, dictating to lawyers what they may and may
not argue on behalf of their clients. As a result, appellate lawyers (and
others) have for years been urging the Advisory Committee to propose
national rules that would force the circuits to permit the citation of
unpublished opinions. I have elsewhere detailed these efforts and the
tortured history of the Advisory Committee’s consideration of the
unpublished-opinions issue.2? A very brief recap will suffice for purposes
of this Article.

The issue was first added to the Advisory Committee’s study agenda in
1991 at the behest of the Federal Courts Study Committee,30 which
expressed concern about the “many problems” created by “non-publication
policies and non-citation rules,”3! and at the behest of the Local Rules
Project,32 which recommended that unpublished opinions should be
governed by consistent national standards rather than by inconsistent local

25. The categorization and terminology are taken from the FJC’s report. See Reagan et
al., supra note 8, at 1.

26. See 2d Cir. R. 0.23; 7th Cir. R. 53(b)(2)(iv), 53(e); 9th Cir. R. 36-3(b); Fed. Cir. R.
47.6(b).

27. See 1st Cir. R. 32.3(a)(2); 4th Cir. R. 36(c); 6th Cir. R. 28(g); 8th Cir. R. 28A(i);
10th Cir. R. 36.3(B); 11th Cir. R. 36-2.

28. See 3d Cir. Internal Operating P. 5.7; 5th Cir. R. 47.5.4; D.C. Cir. R. 28(c)(1). The
Fifth Circuit’s rule applies only to unpublished opinions issued on or after January 1, 1996,
and the D.C. Circuit’s rule applies only to unpublished opinions issued on or after January 1,
2002.

29. See Schiltz, supra note 5.

30. The Federal Courts Study Committee was created by Congress in 1988 and charged
with studying the American judicial system and making recommendations for improvement.
See Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 4642
(codified in scattered sections of 28 U.S.C. (2000)).

31. See Fed. Courts Study Comm., Report of the Federal Courts Study Committee 130
(1990).

32. The Project was authorized by the Judicial Conference and operated under the
auspices of the Standing Committee. See Report of the Proceedings of the Judicial
Conference of the United States: September 19-20, 1984, at 67 (1984). The Project was a
massive, multi-year undertaking, involving a close review of the 5000-plus local rules in
effect in the federal courts at the time. See Comm. on Rules of Practice & Procedure of the
Judicial Conference of the U.S., Report of the Local Rules Project (1988).
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rules.33 The issue languished on the agenda of the Advisory Committee
until 1998, when the Advisory Committee voted not to pursue it after a
survey of the chief judges of the circuits revealed almost unanimous—and,
on the whole, quite passionate—opposition to rulemaking on the topic of
unpublished opinions.34

After about a thirty-month hiatus, the issue was put back on the Advisory
Committee’s agenda by the Solicitor General of the United States,35 who
serves as a member of the Advisory Committee. Although Judge Will
Garwood (then the chair of the Advisory Committee) and I both argued that
the Advisory Committee should not proceed in light of the strong views that
the chief judges had expressed less than three years earlier,3¢ we were in the
minority. The Advisory Committee decided to press ahead. The Advisory
Committee’s efforts eventually culminated in the publication of proposed
Rule 32.1.

Rule 32.1 was published for comment—along with several other
proposed amendments to FRAP—in August 2003.37 By February 2004,
when the comment period closed, the Advisory Committee had received
513 written comments about the proposed rules.3® Almost all of those
comments addressed Rule 32.1; only nine comments did not mention Rule
32.1 at all.3® Interestingly, about seventy-five percent of all comments (pro
and con) regarding Rule 32.1—and about eighty percent of the comments
opposing Rule 32.1—came from a single circuit (the Ninth).40

33. See Memorandum from Daniel R. Coquillette, Reporter, Comm. on Rules of Practice
& Procedure, and Mary P. Squiers, Director, Local Rules Project, to Comm. on Rules of
Practice & Procedure 68 (Jan. 14, 1991) (on file with author).

34. See Minutes of the Spring 1998 Meeting of the Advisory Committee on Appellate
Rules 26-30 (Apr. 16, 1998) [hereinafter Spring 1998 Minutes]. The minutes of all of the
recent meetings of the Advisory Committee (and of the Standing Committee and the other
advisory committees) are available on the website maintained by the AO. See Admin. Office
of the U.S. Courts, Federal Rulemaking, Minutes of Committee Meetings,
http://www.uscourts.gov/rules/minutes.htm (last visited Aug. 22, 2005).

35. See Letter from Seth P. Waxman, Solicitor General, to Will Garwood, Chair,
Advisory Comm. on Appellate Rules (Jan. 16, 2001) (on file with author).

36. See Minutes of Spring 2001 Meeting of the Advisory Committee on Appellate Rules
64-65 (Apr. 11, 2001), available at http://www.uscourts.gov/rules/Minutes/app0401.pdf.

37. See Preliminary Draft, supra note 23, at 1-44.

38. In addition, fifteen witnesses testified at a public hearing on April 13, 2004. See
Transcript of Hearing Before Advisory Committee on Appellate Rules (Apr. 13, 2004)
[hereinafter Hearing Transcript]. All fifteen witnesses testified about Rule 32.1.

39. This can be determined by reviewing the summaries of the comments contained in
the May 2004 Report. See May 2004 Report, supra note 13.

40. See id. at 2. For example, of the twenty-one law professors who wrote to oppose
Rule 32.1, see id. at 99-100, only two have no obvious Ninth Circuit connection—that is, a
Ninth Circuit connection that appears in their online biographies. Seventeen are former
Ninth Circuit clerks (eight of those seventeen clerked for Judge Alex Kozinski), and two
others did not clerk on the Ninth Circuit but now teach there.
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II. THE ARGUMENTS

When over 500 of the best judges, lawyers, and law professors in
America get into a fight over a proposed rule, no stone will be left unturned,
and no argument will be left unmade. In this section, I set forth the main
arguments that have been made for and against Rule 32.1. I have distilled
these arguments from the thousands of pages of public comments that have
been submitted.4!

A. Arguments Against Rule 32.1

1. Circuit Autonomy

A circuit should be free to conduct its business as it sees fit unless there
is a compelling reason to impose uniformity. This is particularly true with
respect to measures such as no-citation rules, which reflect decisions made
by circuits about how best to allocate their scarce resources to meet the
demands placed on them.

Circuits confront dramatically different local conditions. Among the
features that vary from circuit to circuit are the size, subject matter, and
complexity of the circuit’s caseload; the number of active and senior judges
on the circuit; the geographical scope of the circuit; the process used by the
circuit to decide which opinions are designated as unpublished; the time and
attention devoted by circuit judges to unpublished opinions; and the legal
culture of the circuit (such as the aggressiveness of the local bar). These
features are best known to the judges who work within the circuit every
day. No advisory committee composed entirely or almost entirely of
outsiders should tell a circuit that it cannot implement a rule that the circuit
has deemed necessary to handle its workload, unless that advisory
committee has strong evidence that a uniform national rule is needed to
solve a serious problem.

2. Lack of Problems Solved by Rule 32.1

The Advisory Committee does not have such evidence with respect to
Rule 32.1. Indeed, the Committee Note fails to identify a single serious
problem with the status quo that Rule 32.1 would solve.

a. Inconsistent Local Rules

The main problem identified by the Committee Note is that no-citation
rules impose a ‘“hardship[]” on attorneys by forcing them to “pick through

41. T will not litter this Part II with dozens of footnotes citing hundreds of comments.
Some of the arguments that I will set forth were made by literally hundreds of commentators.
Other arguments were not made in their entirety by anyone; I have instead patched together
the arguments from various points made by various commentators. All of the comments are
public documents and can be obtained from the AO or online. See supra note 2.
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the conflicting no-citation rules of the circuits in which they practice.”42
This is not much of a hardship. Every circuit has implemented numerous
local rules, and attorneys will continue to have to “pick through” those rules
whether or not Rule 32.1 is approved. It is not unreasonable to ask an
attorney who seeks to practice in a circuit to read and follow that circuit’s
local rules—Ilocal rules that are readily available from the clerk or online.
Moreover, no-citation rules are particularly easy to follow, as they are
generally clear and, in most circuits, they appear right on the face of
unpublished opinions. A lawyer who reads an unpublished opinion is told
up front exactly what use he or she may make of it. It is not surprising that
the Advisory Committee has not identified any occasion on which an
attorney was in fact confused about the no-citation rule of a circuit, much
less any occasion on which an attorney was “sanctioned or accused of
unethical conduct for improperly citing an ‘unpublished’ opinion.”*3
Attorneys have no difficulty locating, understanding, and following no-
citation rules.

Even if inconsistent local rules on citing unpublished opinions posed a
hardship, Rule 32.1 would do little to alleviate that hardship. Most
litigators practice in only one state and one circuit. Thus, most litigators are
inconvenienced far more by differences between the rules of their state
courts and the rules of their federal courts than they are by differences
among the rules of various federal courts. The minority of attorneys who
practice in multiple circuits tend to work for the Justice Department or for
large law firms and thus have the time and resources to learn and follow
each circuit’s local rules.

Although Rule 32.1 would help the Justice Department and big firms by
creating uniformity among federal circuits, it could harm the typical
attorney who practices in only one state by creating disuniformity between,
for example, the rules of the California courts (which bar the citation of
unpublished opinions of the intermediate appellate courts**) and the rules of
the Ninth Circuit (which, under Rule 32.1, would have to permit citation).
Moreover, even within the federal courts, Rule 32.1 would create
uniformity only with respect to citation. The rule would not create
uniformity with respect to the use that circuits make of unpublished
opinions. Thus, those who practice in multiple federal circuits would still
have to become familiar with inconsistent rules about unpublished opinions.
If uniformity is the Advisory Committee’s concern, it would be far better,
for the reasons described below, to propose a rule that would uniformly bar
the citation of unpublished opinions.

42. Preliminary Draft, supra note 23, at 38.
43. Id.
44. See Cal.R. Ct.977.
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b. First Amendment

The Committee Note also alludes to a potential First Amendment
problem.*>  No court has found that no-citation rules violate the First
Amendment, and no court will. Courts impose myriad restrictions on what
an attorney may say to a court and how an attorney may say it. A no-
citation rule no more threatens First Amendment values than does a rule
limiting the size of briefs to thirty pages.+0

3. Lack of Benefits Provided by Rule 32.1

Not only has the Advisory Committee failed to identify any problems
that Rule 32.1 would solve, it has failed to identify any benefits that Rule
32.1 would provide.

a. Insight and Information

Rule 32.1 would not, as the Committee Note claims, “expand[] the
sources of insight and information that can be brought to the attention of
judges.”*” Unpublished opinions provide little “insight” or “information.”
To understand why, one needs to appreciate when and how unpublished
opinions are produced.

Appellate courts have essentially two functions: error correction and law
creation. With few exceptions,*® unpublished opinions are issued in the
vast majority of cases that call on a court only to correct error. Unpublished
opinions merely inform the parties and the lower court of why the court of
appeals concluded that the lower court did or did not err. Unpublished
opinions do not establish a new rule of law; expand, narrow, or clarify an
existing rule of law; apply an existing rule of law to facts that are
significantly different from the facts presented in published opinions; create
or resolve a conflict in the law; or address a legal issue in which the public
has a significant interest. =~ As one judge wrote, “[OJur uncitable
memorandum dispositions do nothing more than apply settled circuit law to
the facts and circumstances of an individual case. They do not make or
alter or nuance the law. The principles we use to decide cases in
memorandum dispositions are already on the books and fully citable.”*?

45. See Preliminary Draft, supra note 23, at 38.

46. See, e.g., Fed. R. App. P. 32(a)(7)(A).

47. Preliminary Draft, supra note 23, at 38.

48. Unpublished opinions are sometimes issued in cases that present important legal
questions, but in which the court is not confident that it has answered those questions
correctly—usually because the facts were unusual or the advocacy was poor or lopsided. In
such circumstances, a court may not want to speak authoritatively or comprehensively about
an issue—or foreclose a particular line of argument—when a future case may present more
representative facts or more skilled advocacy.

49. Letter from Stephen S. Trott, Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 1 (Jan. 8§,
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Because an unpublished opinion functions solely as a one-time
explanation to the parties and the lower court, judges are careful to make
sure that the result is correct, but they spend very little time reviewing the
opinion itself. Usually the opinion is drafted by a member of the circuit’s
staff or by a law clerk; often, the staff member or law clerk simply converts
a bench memo into an opinion. The opinion will generally say almost
nothing about the facts, because its intended audience—the parties and the
lower court—are already familiar with the facts. It is common for a panel
to spend as little as five minutes on an unpublished opinion. The opinions
usually do not go through multiple drafts, members of the panel usually do
not request modifications, and the opinions usually are not circulated to the
entire court before they are released. An unpublished opinion may
accurately express the views of none of the members of the panel. As long
as the result is correct, judges do not care much about the language. As one
judge explained, “What matters is the result, not the precise language of the
disposition or even its reasoning. [Unpublished opinions] reflect the
panel’s agreement on the outcome of the case, nothing more.”>°

Because of these features, citing unpublished opinions will not only
provide little insight or information, but will actually result in judges being
misled. A court’s holding cannot be understood outside of the factual
context, but unpublished opinions say little or nothing about the facts
(because they are written for those already familiar with the case). Thus, it
is difficult to discern what an unpublished opinion actually held, and easy
for judges and parties to be misled. In addition, because unpublished
opinions are hurriedly drafted by staff and clerks, and because they receive
little attention from judges, they often contain statements of law that are
imprecise or inaccurate. Even slight variations in the way that a legal
principle is stated can have significant consequences. If unpublished
opinions could be cited, courts would often be led to believe that the law
had been changed in some way by an unpublished opinion, when no such
change was intended. And finally, unpublished opinions are a poor source
of information about a particular judge’s views on a legal issue. As noted,
it is possible that an unpublished opinion of a panel does not accurately
express the views of any judge on that panel. Citing unpublished opinions
might mislead lower courts and others about the personal views of a judge.

Even assuming that there are cases in which citing an unpublished
opinion would be valuable—cases in which an unpublished opinion might
be persuasive “by virtue of the thoroughness of its research or the
persuasiveness of its reasoning”>!—Rule 32.1 is not needed. Any party can

2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-129.pdf
(Comment 03-AP-129).

50. Letter from Barry G. Silverman, Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 1 (Dec. 17,
2003), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-075.pdf
(Comment 03-AP-075).

51. Preliminary Draft, supra note 23, at 34.
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petition a court of appeals to publish an opinion that has been designated as
unpublished. Courts recognize that they sometimes err in designating
opinions as unpublished and are quite willing to correct those mistakes
when those mistakes are brought to their attention. More importantly,
nothing prevents any party in any case from borrowing—word-for-word, if
the party wishes—the research and reasoning of an unpublished opinion.

The fact is, though, that parties want to cite unpublished opinions not
because they are inherently persuasive, but because parties want to argue
(explicitly or implicitly) that a panel of the circuit agreed with a particular
argument—and for that reason, and not because of the opinion’s research or
reasoning, the circuit should agree with the argument again. As one judge
commented,

[N]othing prevents a party from copying wholesale the thorough research
or persuasive reasoning of an unpublished disposition—without citation.
But that’s not what the party seeking to actually cite the disposition wants
to do at all; rather, it wants the added boost of claiming that three court of
appeals judges endorse that reasoning.>>

This, however, is a dishonest and misleading use of unpublished
opinions. As described above, judges often sign off on unpublished
opinions that do not accurately express their views; indeed, it will be the
rare unpublished opinion that will precisely and comprehensively describe
the views of any of the panel’s judges. In short, no-citation rules merely
prevent parties from using unpublished opinions illegitimately—to mislead
a court. All legitimate uses of unpublished opinions—such as mining them
for nuggets of research or reasoning—are already available to parties.

b. Transparency

Rule 32.1 would not, as the Committee Note claims, “mak[e] the entire
process more transparent to attorneys, parties, and the general public.”3 As
the Committee Note itself describes, unpublished opinions are already
widely available and widely read by judges, attorneys, parties, and the
general public—and sometimes reviewed by the Supreme Court. Those
opinions can be requested from the clerk, reviewed on the websites of the
circuits and other free Internet sites, and researched with Westlaw and
LEXIS. Unpublished opinions are no less transparent than published
opinions. They are not hidden from anyone.

Proponents of Rule 32.1 often cite suspicions that courts use unpublished
opinions to duck difficult issues or to hide decisions that are contrary to
law, but there is no evidence that these suspicions are valid. Even those
(very few) judges who have expressed support for Rule 32.1 have cited only

52. Letter from Alex Kozinski, Circuit Judge, U.S. Court of Appeals for the Ninth
Circuit, to Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate Rules 4 (Jan. 16,
2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-169.pdf
[hereinafter Kozinski Letter] (Comment 03-AP-169).

53. Preliminary Draft, supra note 23, at 38.
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the perception that unpublished opinions are used improperly; they agree
that the perception is not accurate. Since the Ninth Circuit changed its no-
citation rule to allow parties to bring to the court’s attention in a rehearing
petition any unpublished opinions that were in conflict with the decision of
the panel,>* almost no party has been able to do so. Every judge makes
mistakes, but there is no evidence that judges are intentionally and
systematically using unpublished opinions for improper purposes.

4. Costs Imposed by Rule 32.1

Although Rule 32.1 would not address any real problem with the status
quo—and although Rule 32.1 would not result in any real benefit—Rule
32.1 would inflict enormous costs on judges, attorneys, and parties, and
perhaps even on state courts.

a. Federal Judges

The judges of many circuits are now overwhelmed. The number of
appeals filed has increased dramatically faster than the number of
authorized judgeships, and Congress has been slow to fill judicial
vacancies. Judges and their staffs are already stretched to the limit; there is
no margin for error when it comes to imposing new responsibilities on
them.

Drafting published opinions takes a lot of time. Because judges know
that such opinions will bind future panels and lower courts—and because
judges know that those opinions will be widely cited as reflecting the views
of the judges who write or join them—published opinions are drafted with
painstaking care. A published opinion provides extensive information
about the facts and the procedural background, because it is written for
strangers to the case, and because those strangers will not be able to identify
its precise holding without such information. The author of a published
opinion will devote dozens (sometimes hundreds) of hours to writing,
editing, and polishing multiple drafts. Although law clerks may help with
the research or produce a first draft, the authoring judge will invest a great
deal of his or her own time in drafting the opinion. The final draft will be
reviewed carefully by the other members of the panel, who will often
request revisions. Before the opinion is released, it will be circulated to all
of the members of the court, and other judges will sometimes request
changes.

By contrast, as described above, unpublished opinions generally take
very little time. They are written quickly by court staff or law clerks, and
judges give them only cursory attention—precisely because judges know
that the opinions need to function only as explanations to those involved in
the cases and will not be cited to future panels or to lower courts within the
circuit.

54. See 9th Cir. R. 36-3(b)(iii).
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Rule 32.1 will force judges to spend as much time drafting unpublished
opinions as they now spend drafting published opinions. Judges will also
take the time to write concurring and dissenting opinions, to prevent courts
from misunderstanding their personal views. The Advisory Committee
cannot: (i) change the audience for unpublished opinions (from the parties,
their attorneys, and the lower court under the current system to future
panels, district courts within the circuit, and the rest of the world under Rule
32.1); and (ii) change the purpose of unpublished opinions (from giving a
brief, one-time explanation to those already familiar with the case under the
current system to being used forever to persuade courts to rule a particular
way under Rule 32.1); and not (iii) change the nature of unpublished
opinions. As one group of judges commented, “[the] efficiency [of
unpublished opinions] is made possible only when the authoring judge has
confidence that shorthand statements, clearly understood by the parties, will
not later be scrutinized for their legal significance by a panel not privy to
the specifics of the case at hand.”>>

Because judges will spend much more time writing unpublished opinions
if Rule 32.1 is approved, at least two consequences will follow. First,
judges will have less time available to devote to published decisions—the
decisions that really matter. The quality of published opinions will suffer.
The law will be less clear. Apparent inconsistencies will abound.
Inadvertent intra- and inter-circuit conflicts will arise more frequently. All
of this will result in more litigation, more appeals, and more en banc
proceedings, which will result in even more demands on judges, which will
give them even less time to devote to writing published opinions. Second,
parties will have to wait much longer to get unpublished decisions. Parties
now often get an unpublished decision in a few days; under Rule 32.1, they
may have to wait for a year or more, because judges will be putting much
more effort into them, and because judges generally will be busier.

Although Rule 32.1 will reduce the time that judges have available to
spend on opinions, it will increase the amount of attention that drafting
opinions will require. Parties will cite more cases to the courts, meaning
that conscientious judges and their law clerks will have more opinions to
read, explain, and distinguish in the course of writing opinions. As one
judge wrote, “Once brought to the court’s attention ... there is no way
simply to ignore our memorandum dispositions.”>® This will be a time-
consuming process, because to fully understand an unpublished opinion—
which, as described above, will usually say little about the facts—the judge
or the law clerk will have to go back and read the briefs and record in the

55. Letter from John M. Walker, Jr., Chief Judge, U.S. Court of Appeals for the Second
Circuit, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 7 (Feb. 11,
2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-329.pdf
[hereinafter Walker Letter] (Comment 03-AP-329).

56. Letter from Diarmuid F. O’Scannlain, Circuit Judge, U.S. Court of Appeals for the
Ninth Circuit, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 3 (Feb.
5, 2004), available at http://[www.secretjustice.org/pdf_files/Comments/03-AP-285.pdf
(Comment 03-AP-285).
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case. The result will be that parties—who now often wait a year or more to
get a published decision—will have to wait even longer.

Of course, Rule 32.1 cannot change the fact that there are only twenty-
four hours in a day. Judges are already stretched to the limit. If they have
to spend more time on both published and unpublished opinions, they will
have to compensate in some way. One way that judges will compensate is
by issuing no opinion in an increasing number of cases—i.e., by disposing
of an increasing number of cases with one-line judgment orders. This will
be harmful, for a number of reasons.

First, one-line dispositions are unfair to the parties, who are entitled to
some explanation of why they won or lost an appeal, as well as to some
assurance that their arguments were read, understood, and taken seriously.
Parties who are not told why they won or lost an appeal—and who are not
provided with any evidence that their arguments were even read—will lose
confidence in the judicial system. Second, one-line dispositions are unfair
to lower-court judges, who are entitled to know why they have been
affirmed or reversed. Lower-court judges cannot correct their mistakes
unless those mistakes are made known to them. Third, one-line dispositions
deprive parties of a meaningful chance to petition for en banc
reconsideration by the circuit or certiorari from the Supreme Court.
Without any explanation of the panel’s decision, it is almost impossible for
the en banc court or the Supreme Court to know if a case is worth further
review. Finally, when judges issue an unpublished opinion, they have to
discuss the basic rationale for the disposition. That provides at least some
discipline. That discipline is lacking when a panel issues a one-line
disposition.

b. Attorneys

Attorneys who oppose no-citation rules represent only a small fraction of
the bar—although, because they are very vocal, they have created the
illusion that there is widespread dissatisfaction with such rules. In fact,
most lawyers support no-citation rules, and for good reason.

Abolishing no-citation rules would vastly increase the body of case law
that would have to be researched. If unpublished opinions can be cited,
then they might influence the court; and if unpublished opinions might
influence the court, then an attorney must research them. As one oft-
repeated “talking point” put it, “As a matter of prudence, and probably
professional ethics, practitioners could not ignore relevant opinions decided
by the very circuit court before which they are now litigating.”>7 Even an
attorney who understands that unpublished opinions are largely useless and
who does not want to waste time researching them will have to prepare for
the possibility that his or her opponent will use them. One way or another,
attorneys will have to read unpublished opinions.

57. Liebeler Letter, supra note 4, app. at 1.
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An attorney will be faced with a difficult dilemma when he or she runs
across an unpublished opinion that is contrary to his or her position. Even
if unpublished opinions are formally treated as non-binding,

the advocate is faced with the Hobson’s choice of either using up precious
pages in her brief distinguishing the unpublished decisions, or running the
uncertain risk of condemnation from her opponent (or worse, the court)
for ignoring those decisions.

In other words, even if it were possible to maintain some sort of formal
distinction between permissively citable unpublished decisions and
mandatory, precedential published opinions, the substance of the
distinction would quickly erode.>®

The hardship imposed on attorneys is not just a function of the dramatic
increase in the number of opinions that they will have to read; it is also a
function of the nature of those opinions. Because unpublished opinions say
so little about the facts, attorneys will struggle to understand them.
Attorneys will often have to retrieve the briefs or records of old cases to be
certain that they understand what unpublished opinions held.

Attorneys already find it almost impossible to keep current on the law—
even the law in one or two specialities. So many courts are publishing so
many opinions—and there are so many ambiguities and inconsistencies in
those opinions—that it is often very difficult for a conscientious attorney to
know what the law “is” on a particular question. Rule 32.1 will compound
this problem many times over, not only because the number of opinions that
“matter” will multiply, but because the unpublished opinions that will have
to be consulted are “a particularly watery form of precedent.”® Because so
little time goes into writing them, unpublished opinions will introduce into
the corpus of the law thousands of ambiguous, imprecise, and misleading
statements that will be represented as the “holdings” of circuits. It will be
harder than ever for attorneys to keep up with the law.

Litigators are not the only attorneys who will be burdened by Rule 32.1.
Transactional attorneys and others who counsel clients about how to
structure their affairs will have more opinions to read and, because more
law means more uncertainty, will have difficulty advising their clients about
the legal implications of their conduct. This problem will be particularly
acute for attorneys who must advise large corporations and other
organizations that operate in multiple jurisdictions.

While all attorneys—Ilitigators and non-litigators—will be harmed by
Rule 32.1, some will be harmed more than others. Unpublished opinions
are not as readily available as published opinions. Not all libraries and
legal offices can afford to purchase West’s Federal Appendix and rent space
to store it. And not all lawyers can afford to use Westlaw or LEXIS.

58. Letter from Robert G. Badal et al., to Peter G. McCabe, Sec’y, Comm. on Rules of
Practice & Procedure 4 (Feb. 12, 2004), available at
http://www.secretjustice.org/pdf_files/Comments/03-AP-462.pdf (Comment 03-AP-462).

59. Kozinski Letter, supra note 52, at 13.
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(Indeed, not all attorneys have access to computers.) The E-Government
Act® (which requires circuits to make all of their decisions—published and
unpublished—available on their websites) will help, but it will not level the
playing field entirely. For example, the Act does not require circuits to
provide electronic access to their old unpublished decisions, and it is
unlikely that researching unpublished opinions on circuit websites will be
as easy as researching those opinions on Westlaw or LEXIS.

Even if the day arrives when unpublished opinions become equally
available to all, attorneys will still have to read them. Some attorneys are
already overwhelmed with work or have clients who cannot pay for more of
their time. These attorneys—including solo practitioners, small-firm
lawyers, public defenders, and counsel appointed under the Criminal Justice
Act of 196461 —will bear the brunt of Rule 32.1. Rule 32.1 will thus
increase the already substantial advantage enjoyed by large firms,
government attorneys, and in-house counsel at large corporations.

c. Parties

If Rule 32.1 is approved, all parties in all cases—both cases that
terminate in published opinions and cases that terminate in unpublished
opinions—will have to wait longer for their cases to be resolved, for the
reasons described above. Delays are bad for everyone, but they are
particularly harmful to the most vulnerable litigants—such as plaintiffs in
personal injury cases who can no longer pay their medical bills or habeas
petitioners who are unlawfully incarcerated.

As described above, Rule 32.1 will result in more one-line dispositions.
More parties will never be given an explanation for why they lost their
appeal or even assurance that their arguments were taken seriously. This
will result in less transparency and less confidence in the judicial system.

Rule 32.1 will increase the already high cost of litigation, for reasons
described above. Clients will have to pay more attorneys to read more
cases. Increasing the cost of litigation will, of course, harm the poor and
middle class the most, adding to the already considerable advantages
enjoyed by the powerful and the wealthy. Rule 32.1 will particularly
disadvantage pro se litigants and prisoners, who often do not have access to
the Internet or to the Federal Appendix.

d. State Courts

Rule 32.1 could harm state courts. For example, the rule would permit
litigants to cite, and federal courts to rely on, the unpublished opinions of
the California state courts in diversity and other actions, even though the
California courts themselves have determined that these cases should not be
looked to for expositions of state law. This, in turn, will enable litigants to

60. E-Government Act of 2002, 44 U.S.C.A. § 3501 (2004).
61. 18 U.S.C. § 3006A (2000).
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use the unpublished decisions of the California state courts to influence the
development of California law, through the “back door” of the federal
courts. Thus, many of the costs imposed by Rule 32.1 on federal courts—
such as the need for judges to spend more time writing unpublished
opinions—will also be imposed on state courts.

e. De Facto Precedent

The Committee Note admits that Rule 32.1 would inflict the costs
described above if it required courts to treat their unpublished opinions as
binding precedent, but then gives assurance that Rule 32.1 does not do s0.52
The Advisory Committee is naive in believing that a clear distinction
between “precedential” and “non-precedential” will be maintained.

As noted, parties will be citing unpublished opinions precisely for their
precedential value—that is, as part of an argument (implicit or explicit) that,
because a panel of a circuit decided an issue one way in the past, another
panel of the circuit should decide the issue the same way now. When
circuits are confronted with this argument, they will not be able to say that
the prior unpublished opinion is not binding precedent and therefore can be
ignored. Rather, the court will have to distinguish it or explain why it will
not be followed. As one group of judges commented, “As a practical
matter, we expect that [unpublished opinions] will be accorded significant
precedential effect, simply because the judges of a court will be naturally
reluctant to repudiate or ignore previous decisions.”03

From the point of view of the court’s workload, then, the Committee
Note’s assurance that courts will not have to treat their unpublished
opinions as binding precedent will make little difference. This phenomenon
will be even more apparent in the lower courts. It will be a rare district
court judge who will ignore an unpublished opinion of the circuit that will
review his or her decision. If unpublished opinions are cited to lower
courts, lower courts will have to treat them as though they were binding,
even if that is not technically true. In sum, all of the consequences
described above—such as courts having to spend more time writing
unpublished opinions and attorneys having to spend more time researching
them—will occur, whether or not the unpublished opinions are labeled
“non-binding.”

5. Other Non-binding Authority

The Committee Note argues that there is no compelling reason to treat
unpublished opinions differently from other non-binding sources of
authority, such as “the opinions of federal district courts, state courts, and

62. See Preliminary Draft, supra note 23, at 36.

63. Letter from John L. Coffey et al., Circuit Judges, U.S. Court of Appeals for the
Seventh Circuit, to Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate Rules 1 (Feb.
11, 2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-396.pdf
[hereinafter Coffey Letter] (Comment 03-AP-396).
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foreign jurisdictions, law review articles, treatises, newspaper columns,
Shakespearian sonnets, and advertising jingles.”®* This argument overlooks
important distinctions.

First, the fact that law review articles or newspaper columns can be cited
in a brief will not have any effect on the author of such materials. The
author of a law review article or a newspaper column is going to do
precisely the same amount of work—and write precisely the same words—
whether or not his or her work can later be cited to a court. By contrast,
making the unpublished opinions of a court of appeals citable will affect
their authors, as described above.

Second, there is no chance that law review articles or newspaper columns
will be cited by parties for their precedential value—that is, as part of an
argument that, because a circuit did x once, it should do x again. Law
review articles, newspaper columns, and the like are cited only for their
persuasive value because that is the only value they have. An unpublished
opinion, by contrast, is cited by a party who wants a circuit (or a lower
court within the circuit) to decide an issue a particular way—not because
the unpublished opinion, like a law review article, is powerfully persuasive,
but because the unpublished opinion, unlike the law review article, was at
least nominally issued in the name of the circuit.

The same point can be made about the opinions of other circuits, lower
federal courts, state courts, or foreign jurisdictions. As one commentator
wrote,

When the opinions, even the unpublished ones, of another court are cited,
the underlying argument is as follows: the other court accepted or
advanced a particular reasoning and, therefore, this court should too—it
can, and should, trust the other court’s judgment. When an unpublished
opinion of the same court is cited, however, the underlying argument is
invariably a precedential one, in the most basic sense: this court accepted
or advanced a particular reasoning in another case and, therefore, it would
be fundamentally unfair not to apply that same rationale in the instant
case. Such opinions are cited for their precedential value.®5

Finally, there is no chance that a lower court will feel bound to adhere to
the views of the author of a law review article or newspaper column. As
one judge wrote, “Shakespearian sonnets, advertising jingles and newspaper
columns are not, and cannot be mistaken for, expressions of the law of the
circuit.  Thus, there is no risk that they will be given weight far
disproportionate to their intrinsic value.”®® Or, as one bar committee wrote,
“unlike unpublished decisions, there is no risk these other materials will be

64. Preliminary Draft, supra note 23, at 35.

65. Letter from Lee A. Casey, Baker & Hostetler LLP, to Peter G. McCabe, Sec’y,
Comm. on Rules of Practice & Procedure 2 (Feb. 12, 2004), available at
http://www.secretjustice.org/pdf_files/Comments/03-AP-478.pdf (Comment 03-AP-478).

66. Kozinski Letter, supra note 52, at 2.



SCHILTZCHANGESENTEREDAFTERBP2 9/29/2005 6:24 PM

42 FORDHAM LAW REVIEW [Vol. 74

mistaken for the law of the circuit or given undue weight by the lower
courts or litigants.”67

The risk that unpublished opinions will be given undue weight is
particularly acute in the lower courts, which is why some no-citation rules
apply to those courts, as well as to parties.

The word of a federal Court of Appeals will not be treated as a law review
article or newspaper column, no matter how many admonitions from the
appellate court that its unpublished opinions have no precedential
authority. Every judge and lawyer in America has internalized the
hierarchical nature of our justice system; the word of a federal Court of
Appeals, even unpublished, will not be treated the same as the word of a
legal scholar or newspaper columnist.%8

6. Experience of Permissive Courts

The Committee Note is wrong in suggesting that, because some circuits
have liberalized no-citation rules without experiencing problems, the
concerns about Rule 32.1 are overblown.®® The conditions of each circuit
vary significantly, making it hazardous to assume that the experience of one
circuit will be duplicated in another. As noted above, circuits vary with
respect to such things as the size, subject matter, and complexity of the
caseload; the number of judges; and the local legal culture. Just because the
Fifth Circuit is able to permit the citation of unpublished opinions does not
mean that the Ninth Circuit can do so.

In addition, almost no circuit has gone as far as Rule 32.1 in permitting
the citation of unpublished opinions. All circuits (except the Fifth)
discourage such citation in some way, forbid it in some circumstances, or
both. And three circuits with liberal citation rules—the Third, Fifth, and
Eleventh—have only recently made their unpublished opinions widely
available. It is virtually costless for a circuit whose unpublished opinions
do not appear in the Federal Appendix or in the Westlaw and LEXIS
databases to allow those opinions to be cited.

Two other facts should be noted. First, some circuits that have
liberalized no-citation rules have done so only recently, so it is too early to
know whether they will experience difficulties. Second, some of the
circuits that permit liberal citation of unpublished opinions also make
frequent use of one-line dispositions. This supports—rather than refutes—
the arguments of those who oppose Rule 32.1.

67. E-mail from John A. Taylor, Jr., Chair, Comm. on Appellate Courts, State Bar of
Ca., to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 2 (Feb. 10, 2004),
available at http://www .secretjustice.org/pdf_files/Comments/03-AP-319.pdf (Comment 03-
AP-319).

68. Letter from E. Vaughn Dunnigan to Peter G. McCabe, Sec’y, Comm. on Rules of
Practice & Procedure 1 (Feb. 8, 2004), available at
http://www.secretjustice.org/pdf_files/Comments/03-AP-322.pdf (Comment 03-AP-322).

69. See Preliminary Draft, supra note 23, at 37.
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7. Rules Enabling Act Authority

The Advisory Committee does not have the authority to force circuits to
permit citation of unpublished opinions. Rule 32.1 is not a “general rule[]
of practice and procedure”’0 because, if the rule is adopted, “some judges
will make the opinion more elaborate in order to make clear the context of
the ruling, while other judges will shorten the opinion in order to provide
less citable material.””! Because Rule 32.1 would “affect the construction
and import of opinions,” the rule is “beyond the scope of the rulemaking
authority of 28 U.S.C. § 2072.772

B. Arguments for Rule 32.1

1. Civic Values

It is not Rule 32.1, but no-citation rules, that require a compelling
justification. In a democracy, the presumption is that citizens may discuss
with the government the actions that the government has taken. Under the
First Amendment, the presumption is that prior restraints on speech—
especially speech about the government made to the government—are
invalid. In a common-law system, the presumption is that judicial decisions
are citable. In an adversary system, the presumption is that lawyers are free
to make the best arguments available. No-citation rules—through which
judges instruct litigants, “You may not even mention what we’ve done in
the past, much less engage us in a discussion about whether what we’ve
done in the past should influence what we do in this case”—are profoundly
antithetical to American values. The burden should not be on the Advisory
Committee to defend Rule 32.1 but on opponents of Rule 32.1 to defend no-
citation rules.

2. Insight and Information

The main problem created by no-citation rules—a problem that Rule 32.1
would eliminate—is that no-citation rules deprive the courts, attorneys, and
parties of the use of unpublished opinions. The evidence is overwhelming
that unpublished opinions are indeed a valuable source of “insight and
information.””3

First, unpublished opinions are often read. “[L]awyers, district court
judges, and appellate judges regularly read and rely on unpublished
decisions despite prohibitions on doing so.”’* Numerous commentators—

70. 28 U.S.C. § 2072(a) (2000).

71. Walker Letter, supra note 55, at 5.

72. Id.

73. Preliminary Draft, supra note 23, at 38.

74. E-mail from Richard Frankel, Trial Lawyers for Pub. Justice, to Peter G. McCabe,
Sec’y, Comm. on Rules of Practice & Procedure, app. at 4 (Feb. 14, 2004), available at
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supporters and opponents of Rule 32.1 alike—said that they regularly read
unpublished opinions.

Second, unpublished opinions are often cited by attorneys. One
commentator wrote the following:

My own experience has been that the prohibition on [citation] currently in
effect in the lower courts of the Ninth Circuit is utterly disregarded, not
just by bad lawyers but also by good ones—even by leading lawyers, not
always, to be sure, but in many cases when there is no binding, published
authority available.””>

Third, unpublished decisions are often cited by judges. Researchers have
identified hundreds of citations to unpublished opinions by appellate courts
and district courts—including appellate courts and district courts in
jurisdictions that have adopted no-citation rules. One of the most pointed of
those citations appears in Harris v. United Federation of Teachers:

There is apparently no published Second Circuit authority directly on
point for the proposition that § 301 does not confer jurisdiction over fair
representation suits against public employee unions. In the “unpublished”
opinion in Corredor, which of course is published to the world on both
the Lexis and Westlaw services, the Court expressly decides the
point.... Yet the Second Circuit continues to adhere to its
technological[ly]-outdated rule prohibiting parties from citing such
decisions . . . thus pretending that this decision never happened and that it
remains free to decide an identical case in the opposite manner because it
remains unbound by this precedent. This Court nevertheless finds the
opinion of a distinguished Second Circuit panel highly persuasive, at least
as worthy of citation as law review student notes, and eminently
pred;gtive of how the Court would in fact decide a future case such as this
one.

Fourth, there are some areas of the law in which unpublished opinions
are particularly valuable. One appellate judge, after describing a recent
occasion on which a staff attorney had cited many unpublished decisions in
advising a panel of judges about how to dispose of a case, commented as
follows:

Judges rely on this material for one reason; it is helpful. For instance,
unpublished orders often address recurring issues of adjective law rarely
covered in published opinions. . . . We have all encountered the situation
in which there is no precedent in our own circuit, but research reveals that
colleagues in other circuits have written on the issue, albeit in an
unpublished order. I see no reason why we ought not be allowed to

http://www.secretjustice.org/pdf_files/Comments/03-AP-406.pdf [hereinafter Frankel Letter]
(Comment 03-AP-406).

75. Letter from Leslie R. Weatherhead, Witherspoon, Kelley, Davenport & Toole, to
Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 3 (Feb. 11, 2004),
available at http://www .secretjustice.org/pdf_files/Comments/03-AP-473.pdf (Comment 03-
AP-473).

76. Harris v. United Fed’n of Teachers, No. 02-Civ. 3257, 2002 WL 1880391, at *1 n.2
(S.D.N.Y. Aug. 14, 2002).
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consider such material, and I certainly do not understand why counsel,
obligated to present the best possible case for his client, should be denied
the right to comment on legal material in the public domain.”’

Fifth, unpublished opinions can be particularly helpful to district court
judges, who so often must exercise discretion in applying relatively settled
law to an infinite variety of facts. For example, district courts are instructed
to strive for uniformity in sentencing, and thus they are often anxious for
any evidence about how similarly situated defendants are being treated by
other judges. Many unpublished opinions provide this information. The
value of unpublished opinions to district court judges may explain why only
four of the 1000-plus active and senior district judges in the United States—
including only two of the 150-plus district judges in the Ninth Circuit—
submitted comments opposing Rule 32.1.78

Sixth, there is not already “too much law,” as some opponents of Rule
32.1 claim. Judge Richard A. Posner (ironically, an opponent of Rule
32.179) has written, “Despite the vast number of published opinions, most
federal circuit judges will confess that a surprising fraction of federal
appeals, at least in civil cases, are difficult to decide not because there are
too many precedents but because there are too few on point.”80 Attorneys
are most likely to cite—and judges are most likely to consult—an
unpublished opinion not because it contains a sweeping statement of law (a
statement that can be found in countless published opinions), but because
the facts of the case are very similar to the facts of the case before the court.
Parties should be able to bring such factually similar cases to a court’s
attention, and courts should be able to consult them for what they are worth.

For all of these reasons, no-citation rules should be abolished. When
attorneys can and do read unpublished opinions—and when judges can and
do get influenced by unpublished opinions—it makes no sense to prohibit
attorneys and judges from talking about the opinions that both are reading.

3. Legal Significance

In addition to the evidence that unpublished opinions do indeed often
serve as sources of insight and information for both attorneys and judges,
there are other reasons to doubt the oft-repeated claim that unpublished
opinions merely apply settled law to routine facts and therefore have no
precedential value.

To begin with, it is difficult for a court to predict whether a case will
have precedential value.

77. Letter from Kenneth F. Ripple, Circuit Judge, U.S. Court of Appeals for the Seventh
Circuit, to Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate Rules 1-2 (Feb. 12,
2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-335.pdf
[hereinafter Ripple Letter] (Comment 03-AP-335).

78. See May 2004 Report, supra note 13, at 97.

79. See Coffey Letter, supra note 63, at 3.

80. Richard A. Posner, The Federal Courts: Challenge and Reform 166 (1996).
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Only when a case comes along with arguably comparable facts does the
precedential relevance of an earlier decision-with-opinion arise. This
point naturally leads one to question how an appellate panel can, ex ante,
determine the precedential significance of its ruling. Lacking
omniscience, an appellate panel cannot predict what may come before its
court in future days.8!

As one attorney commented,

[W]e can and do expect a lot from our judges, but the assumption that any
court can know, at the time of issuing a decision, that the decision neither
adds (whatsoever) to already existing case law and that it could never
contribute (in any way) to future development of the law, strikes even me
as hero-worship taken beyond the cusp of reality.32

In addition, even if a court could reliably predict whether an opinion
establishes a precedent worth being cited, making that decision would itself
take a lot of time. “The very choice of treating an appealed case as non-
precedential, if done conscientiously, has to be preceded by thoughtful
analysis of the relevant precedents.”3 Time, of course, is precisely what
courts who issue unpublished opinions say they do not have.

Given these limitations, it is not surprising that courts often designate as
“unpublished” decisions that should be citable. The most famous example
involves the Fourth Circuit’s declaring an act of Congress unconstitutional
in an unpublished opinion3*—something that the Supreme Court, on
review, labeled “remarkable and unusual.”85 Other examples abound. For
example, in United States v. Rivera-Sanchez,30 the Ninth Circuit described
how twenty inconsistent unpublished opinions on the same unresolved and
difficult question of law had been issued by Ninth Circuit panels before a
citable decision settled the issue.

More evidence of the unreliability of these designations can be found in
the many unpublished decisions that have been reviewed by the Supreme
Court.87 The fact that the Supreme Court decides to review a case does not

81. Richard B. Cappalli, The Common Law’s Case Against Non-Precedential Opinions,
76 S. Cal. L. Rev. 755, 773 (2003) (attached to Letter from Richard B. Cappalli, Professor of
Law, The James E. Beasley Sch. of Law, Temple Univ., to Advisory Comm. on Appellate
Rules (Feb. 4, 2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-
435.pdf) (Comment 03-AP-435).

82. Letter from Michael N. Loebl, Fulcher, Hagler, Reed, Hanks & Harper, LLP, to
Samuel A. Alito, Jr., Chair, Advisory Comm. on Appellate Rules 4 (Feb. 16, 2004),
available at http://www.secretjustice.org/pdf_files/Comments/03-AP-454.pdf (Comment 03-
AP-454).

83. Cappalli, supra note 81, at 768.

84. See Edge Broad. Co. v. United States, No. 90-2668, 1992 WL 35795 (4th Cir. Feb.
27,1992), rev’d, 509 U.S. 419 (1993).

85. United States v. Edge Broad. Co., 509 U.S. 418, 425 n.3 (1993).

86. 222 F.3d 1057, 1062-63 (9th Cir. 2000).

87. A recent example is Muhammad v. Close, 540 U.S. 749 (2004), in which the
Supreme Court reversed an unpublished decision that “was flawed as a matter of fact”—
suggesting that the facts were neither clear nor straightforward—*"“and as a matter of law”—
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necessarily mean that the circuit made a mistake in designating the opinion
as unpublished, but the fact that an opinion was deemed ‘“‘certworthy” by
the Supreme Court does suggest that something worthy of being cited may
have occurred in that opinion. Finally, it must be remembered that many
unpublished opinions reverse the decisions of district courts or are
accompanied by concurrences or dissents—implying that their results may
not be clear or uncontroversial.

Interestingly, researchers who have studied unpublished opinions have
found that the decision to designate an opinion as unpublished is influenced
by factors other than the novelty or complexity of the issues.8® For
example, the background of judges plays a role. The more experience that a
judge has had with an area of law in practice, the less likely the judge is to
publish opinions in that area8® (which, ironically, means that citable
opinions in that area will disproportionately be published by the judges who
know the least about it).

4. Removing “Market” Constraints

Even if, despite all of this evidence, it remains unclear whether
unpublished opinions offer much of value, Rule 32.1 has a major advantage
over no-citation rules: It lets the “market” determine the value of
unpublished opinions. A glaring inconsistency runs through the arguments
of the opponents of Rule 32.1. On the one hand, they argue that
unpublished opinions contain nothing of value—that such opinions are
useless, fact-free, poorly-worded, hastily-converted bench memos written
by twenty-six-year-old law clerks. On the other hand, they argue that, if
Rule 32.1 is approved, attorneys will be devoting thousands of hours to
researching these worthless opinions, briefs will be crammed with citations
to these worthless opinions, district courts will feel compelled to follow
these worthless opinions, and circuit judges will have no alternative but to
carefully analyze and distinguish these worthless opinions. Opponents of
Rule 32.1 cannot have it both ways. Either (a) unpublished opinions
contain something of value, in which case parties should be able to cite
them, or (b) unpublished opinions contain nothing of value, in which case
parties will not cite them.

Under no-citation rules, judges make this decision; they decide ex ante
whether an opinion is so worthless that it should not be published (or cited).
If they are wrong in their assessment, the “market” cannot correct them
because there is no “market.” Citation is banned. Under Rule 32.1, the
“market” makes this decision. Citation is not banned. Unpublished

because the opinion took what the Supreme Court regarded as the wrong side of a circuit
split. Id. at 754.

88. See Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts
Publication in the United States Courts of Appeals, 54 Vand. L. Rev. 71 (2001); Donald R.
Songer, Criteria for Publication of Opinions in the U.S. Courts of Appeals: Formal Rules
Versus Empirical Reality, 73 Judicature 307 (1990).

89. See Merritt & Brudney, supra note 88, at 95-96.



SCHILTZCHANGESENTEREDAFTERBP2 9/29/2005 6:24 PM

48 FORDHAM LAW REVIEW [Vol. 74

opinions will be cited if they are valuable, and they will not be cited if they
are not valuable.

5. Costs Imposed by No-Citation Rules

No-citation rules create several other problems—problems that Rule 32.1
would eliminate.

a. Arbitrariness and Injustice

No-citation rules lead to arbitrariness and injustice. Our common-law
system is founded on the notion that like cases should be decided in a like
manner. It helps no one—not judges, not attorneys, not parties—when
attorneys are forbidden even to tell a court how it decided a similar case in
the past. Such a practice can only increase the chances that like cases will
not be treated alike.

b. Lack of Accountability

No-citation rules undermine accountability. It is striking that judges
opposing Rule 32.1 have argued, in essence, “If parties could tell us what
we’ve done, we’d feel morally obliged to justify ourselves. Therefore, we
are going to forbid parties from telling us what we’ve done.” Put
differently, judges opposing Rule 32.1 have insisted on the right to decide
“x” in one case and “not x” in another case without being asked to reconcile
the seemingly inconsistent decisions. Judges always have the right to
explain or distinguish their past decisions or to honestly and openly change
their minds. But judges should not have the right to forbid parties from
even mentioning their past decisions. As one judge wrote, “Public
accountability requires that we not be immune from criticism; allowing the
bar to render that criticism in their submissions to us is one of the most
effective ways to ensure that we give each case the attention that it
deserves.”?0

¢. Lack of Transparency

No-citation rules undermine confidence in the judicial system. No-
citation rules make absolutely no sense to non-lawyers. It is almost
impossible to explain to a client why a court will not allow his or her lawyer
to mention that the court has addressed the same issue in the past—or
applied the same law to a similar set of facts. Clients just don’t “get it.”
And, because no-citation rules are so difficult for the average citizen to
understand, they create the appearance that courts have something to hide—
that unpublished opinions are being used for improper purposes. As one
judge wrote,

90. Ripple Letter, supra note 77, at 2.
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It is hard for courts to insist that lawyers pretend that a large body of
decisions, readily indexed and searched, does not exist. Lawyers can cite
everything from decisions of the Supreme Court to “revised and extended
remarks” inserted into the Congressional Record to op-ed pieces in local
newspapers; why should the “unpublished” judicial orders be the only
matter off limits to citation and argument? It implies that judges have
something to hide.

In some corners there is a perception that they do—that unpublished
orders are used to sweep under the rug departures from precedent. [This
judge is confident that, at least in his circuit, unpublished opinions are not
used improperly.] . .. Still, to the extent that . . . the bar believes that this
occurs, whether it does or not—allowing citation serves a salutary
purpose and reinforces public confidence in the administration of
justice.21

d. Unequal Treatment

No-citation rules also give rise to the appearance—if not the reality—of
two classes of justice: high-quality justice for wealthy parties represented
by big law firms, and low-quality justice for “no-name appellants
represented by no-name attorneys.”? Large institutional litigants—and the
big firms that represent them—disproportionately receive careful attention
to their briefs, an oral argument, and a published decision written by a
judge. Others—including the poor and the middle class, prisoners, and pro
se litigants—disproportionately receive a quick skim of their briefs, no oral
argument, and an unpublished decision copied out of a bench memo by a
clerk.

e. Avoidable Mistakes

Defenders of no-citation rules insist that, although judges pay little
attention to the language of unpublished opinions, they are careful to ensure
that the results are correct. The problem with this argument is that it
“assumes that reasoning and writing are not linked, that is, that clarity
characterizes the panel’s thinking about the proper decisional rule, but
writing out that clear thinking is too burdensome.”®3 Every judge has had
the experience of finding that an initial decision just “won’t write,” and thus
every judge knows that it is manifestly untrue that reasoning and writing
can be separated. One judge put it this way:

91. E-mail from Frank H. Easterbrook, Circuit Judge, U.S. Court of Appeals for the
Seventh Circuit, to Peter G. McCabe, Sec’y, Comm. on Rules of Practice & Procedure 1-2
(Feb. 13, 2004), available at http://www.secretjustice.org/pdf_files/Comments/03-AP-
367.pdf [hereinafter Easterbrook Letter] (Comment 03-AP-367).

92. Letter from Beverly B. Mann to Samuel A. Alito, Jr., Chair, Advisory Comm. on
Appellate Rules 4 (Feb. 15, 2004), available at
http://www.secretjustice.org/pdf_files/Comments/03-AP-408.pdf (Comment 03-AP-408).

93. Cappalli, supra note 81, at 785.
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There is ... a wholesome, and perhaps necessary, discipline in our
ensuring that unpublished orders can be cited to the courts....
[R]elegating this material to non-citable status is an invitation toward
mediocrity in decisionmaking and the maintenance of a subclass of cases
that often do not get equal treatment with the cases in which a published
decision is rendered.%*

f. Inconsistent Local Rules

The inconsistent local rules among circuits do indeed create a hardship
for attorneys who practice in more than one circuit—a hardship that
opponents of Rule 32.1 too quickly dismiss. The suggestion of some
opponents of Rule 32.1 that the Advisory Committee is insincere in its
concern for the impact of inconsistent local rules on those who practice in
more than one circuit is belied by the fact that perhaps no problem has been
the focus of more of the Advisory Committee’s and Standing Committee’s
attention over the past few years. The Appellate Rules have been amended
several times—most recently in 2002—to eliminate variations in local
rules. Rule 32.1 and other rules published in August 2003 would do the
same. The Advisory Committee and the Standing Committee believe
strongly that an attorney should be able to file an appeal in a circuit without
having to read and follow dozens of pages of local rules. Inconsistent local
rules can only be eliminated one at a time. Any rule that makes federal
appellate practice more uniform by eliminating one set of inconsistent local
rules is obviously going to leave other inconsistent local rules untouched.
That is not an excuse for opposing the rule.

g. First Amendment

Opponents of Rule 32.1 have also been too quick to dismiss the First
Amendment problems posed by no-citation rules. No-citation rules offend
First Amendment values—if not the First Amendment itself®>—in banning
truthful speech about a matter of public concern (indeed, about a
governmental action that is in the public domain). They also offend First
Amendment values in forbidding an attorney from making a particular type
of argument in support of his or her client—a type of argument that is
forbidden, at least in part, because it would put the court to the

94. Ripple Letter, supra note 77, at 2.

95. Several judges, lawyers, and law professors have argued that no-citation rules violate
the First Amendment. See, e.g., Richard S. Arnold, The Federal Courts: Causes of
Discontent, 56 SMU L. Rev. 767, 778 (2003); David Greenwald & Frederick A.O. Schwarz,
Jr., The Censorial Judiciary, 35 U.C. Davis L. Rev. 1133, 1161-66 (2002); Salem M. Katsh
& Alex V. Chachkes, Constitutionality of “No-Citation” Rules, 3 J. App. Prac. & Process
287, 297-300 (2001); Christopher J. Peters, Adjudicative Speech and the First Amendment,
51 UCLA L. Rev. 705, 780-83 (2004); Marla Brooke Tusk, Note, No-Citation Rules as a
Prior Restraint on Attorney Speech, 103 Colum. L. Rev. 1202, 1227-30 (2003); Charles L.
Babcock, No-Citation Rules: An Unconstitutional Prior Restraint, Litigation, Summer 2004,
at 33.



SCHILTZCHANGESENTEREDAFTERBP2 9/29/2005 6:24 PM

2005] THE CITATION OF UNPUBLISHED OPINIONS 51

inconvenience of having to defend, explain, or distinguish one of its own
prior actions. What the Supreme Court said in Legal Services Corp. v.
Velazquez®® about restrictions that Congress had placed on legal services
attorneys could be said about the restrictions that no-citation rules place on
all attorneys:

Restricting